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The Interim Tariff is mandatory and 
enforceable against York. To hold otherwise 
would be to frustrate the purpose of the 
tariff scheme of the Act and the broad 
powers given to the Board to make an 
interim decision pursuant to s 66.51 of the 
Act, and to choose form over substance.

Second, on York’s fair dealing guidelines, the 
Court said:

York’s own Fair Dealing Guidelines 
[Guidelines] are not fair in either their terms 
or their application. The Guidelines do not 
withstand the application of the two-part 
test laid down by Supreme Court of Canada 
jurisprudence to determine this issue.

Both of these holdings seem to depart from 
recent Supreme Court and Copyright Board 
decisions in proceedings involving copying 
for allowable fair dealing purposes. The July 
12, 2017 decision has significance for schools 
that operate outside of blanket licensing and 
have adopted fair dealing guidelines similar 
to that of York – which is to say, the majority 
of Canada’s publicly funded educational 
institutions.
What does the July 12 decision mean for the 
U of L?   This is an important question, but 
for now, matters remain uncertain.  Although 
York has announced that it will appeal the 
decision, not much is known beyond that.  I 
have posted a brief Copyright Update on the 
Library website that notes the decision has 
implications for educational fair dealing and 
indicates at present we are staying the course 
with our current fair dealing guidelines.
I will note that the 2011-2013 interim tariff 
does not apply to us, since the coverage 
period of the U of L’s now-expired AC 
blanket license signed in 2012 included the 

In July the Federal Court of Canada recently 
delivered its long-awaited decision in 
Access Copyright v. York University.  Access 
Copyright (AC) filed its suit in April 2013 
after discovering some York coursepacks that 
were produced by unlicensed copy shops and 
contained excerpts of copyrighted works.  York 
has operated outside of an AC blanket license 
since September 2011.  
The suit was launched by AC to try to compel 
York to pay the certified interim tariff fees for 
January 2011 to December 2013 because in 
AC’s view, the discovered coursepacks showed 
York had used material in AC’s repertoire, 
thereby disqualifying York from “opting out” 
of the tariff.  York’s counterclaim was that its 
copying practices did not involve infringement 
and were consistent with copyright law.
The Federal Court bifurcated the suit into two 
phases in July 2014. Phase I would consider: 

a) AC’s claim that York had improperly 
copied 87 coursepack readings (requested 
by 5 faculty members) without paying the 
interim tariff fees and

b) York’s counterclaim that generally its 
coursepacks are produced by licensed 
copy shops and its own copying is guided 
by the terms of license agreements for 
subscription databases and fair dealing 
guidelines that comply with the Copyright 
Act.

Phase II would consider all other issues in the 
suit, including whether AC is entitled to any 
relief from the alleged improper copying.
The Federal Court’s July 12, 2017 decision on 
the Phase I issues favoured AC resoundingly.  
First, on whether the interim tariff is 
“mandatory,” the Court said:

News on the Access Copyright v. York University Case
Copyright Corner

http://news.yorku.ca/2017/07/31/york-university-appeal-recent-copyright-decision/
http://news.yorku.ca/2017/07/31/york-university-appeal-recent-copyright-decision/
http://www.uleth.ca/lib/about_Us/whats_New/index.asp#a968
http://cas-cdc-www02.cas-satj.gc.ca/rss/Bulletin%20T-578-13%20final%20(ENG).pdf
http://copyright.info.yorku.ca/fair-dealing-requirements-for-york-faculty-and-staff/
http://copyright.info.yorku.ca/fair-dealing-requirements-for-york-faculty-and-staff/


ULFA News / September-October 2017 / 9 

interim tariff period.  But if the July 12 ruling that York must pay fees under the interim tariff 
is not overturned, the ruling could potentially apply to any institution making any copies of 
AC repertoire items while an applicable certified tariff is in place.  AC has filed 3 proposed 
postsecondary tariffs for 2011-2013, 2014-2017, and 2018-2020 that await certification by the 
Copyright Board.
As for the July 12 ruling on York’s fair dealing guidelines, if the decision is not overturned, it, 
too, will likely have implications for other institutions, including the U of L, that operate under 
guidelines similar to those of York.  These guidelines share a common view of the kinds of short 
excerpts that may be copied for fair dealing purposes under the Copyright Act.  This view was 
shaped in large part by Supreme Court rulings in two landmark copyright cases:  CCH v. the Law 
Society of Upper Canada (2004) and Alberta (Education) v. Access Copyright (2012).
For useful discussions of perceived problems with the Federal Court’s July 12 decision, see the 
following:

• on the issue of fair dealing:  Michael Geist Ignoring the Supreme Court: Federal Court 
Judge Hands Access Copyright Fair Dealing Victory

• on the issue a “mandatory” tariff:  Ariel Katz Access Copyright v. York University: An 
Anatomy of a Predictable But Avoidable Loss

For comments on implications of the decision from some other universities, see:
• Access Copyright v. York University – What does it mean for the U of A? by Adrian 

Sheppard, Director, Copyright Office, University of Alberta 
• Recent Access Copyright Decision and its Impact on the University of Toronto by Cheryl 

Regehr, Vice-President & Provost, University of Toronto
As always, if you have questions on these or other copyright-related issues, don’t hesitate to let 
me know.

E-mail: copyright@uleth.ca
Phone: 403-332-4472
Website: www.uleth.ca/copyright 

Rumi Graham,
University Copyright Advisor
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